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MONEY AND USURY. 

BY HENBY CLEWS. 



We have no record in any period of the social history of our 
planet when men were not in the habit of paying for the use of 
the property of other men. Such compensation marks the dawn 
of civilization — a time when it was discovered to be better to hire 
another man's goods or lands than to kill him for the sake of be- 
coming their owner. An equivalent for the use of lands or build- 
ings we style rent ; for the use of chattels, hire ; for the use of 
money, interest. One of the most noticeable facts about the last- 
named equivalent is that in almost all communities its amount, 
as related to the material for the use of which it is paid, has been 
made the subject of legislation. Laws have never been enacted 
regulating the prices of rents or of the hire of chattels, but stat- 
utes regulating the interest of money are beyond computation as 
to number; and their existence dates back to epochs beyond 
which public record and the memory of mankind run not to the 
contrary. 

Since this is an undeniable fact, there must be a reason for its 
origin and its persistent vitality. May not this be the reason ? — 
that money not being a commodity, but the representative of all 
commodities, capable of passing through all metamorphoses of 
lands, houses, cattle, grain, — in short, of all transferable things 
whatsoever, — may be said to have an unchangeable value, whereas 
every commodity is constantly undergoing changes of value : there- 
fore, while the owner of any commodity may lawfully demand any 
price he pleases for the use of such property, and take all he can 
get, the owner of money must not demand or take more than a 
certain price, which price shall be stated by the lawmakers of 
the community. This is, we think, if it be granted that money 
is not a commodity, the logical basis of usury laws. We do not 
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assert that usury laws are enacted solely in order to assert a 
principle. As a matter of fact, they are placed on the statute- 
books in deference to a sentiment which is supposed to pervade 
the public mind, that poor people must be protected from the ra- 
pacity of money-lenders. 

It will not be difficult to show that the alleged principle on 
which usury laws are based is illogical ; and, further, that, as a 
matter of fact, these laws do not prevent poor borrowers, or 
borrowers upon hazardous pledges, from paying high prices 
for the use of money. That money is not a commodity because 
it is the representative and summary and equivalent of all com- 
modities is a conclusion which is not only open to doubt, but 
may be with reason flatly denied. That the greater includes the 
less is an axiom; and if money includes all commodities, it must 
itself be the greatest of commodities. The advocates of usury 
laws assert that money is merely a measure of values, and is, in 
fact, a yard-stick. But this definition fails to explain how it is 
that the amount of cloth set off by this yard-stick changes from 
day to day ; whereas the first essential of a measure is that it shall 
be uniform and unchanging. In fact, it is impossible to demon- 
strate that money is in any respect a " measure of value." This 
phrase, although much used and abused by writers on political 
economy, has no real meaning. There is, indeed, no measure of 
value except it be the general average resulting in society from 
the continually varying relations which commodities bear to each 
other in respect of prices. To-day a bushel of No. 1 winter wheat 
shall be exchangeable for a barrel of crude petroleum, or ten 
yards of sheeting, or one gold dollar ; to-morrow the same bushel 
of wheat shall be exchangeable for two barrels of crude petroleum, 
or fifteen yards of sheeting, or one gold dollar and a half. "Where 
do we find the " measure of value " here ? And if we are baffled 
by this problem of four bodies, how are we to solve the problem of 
the four thousand bodies that compose the system of commercial 
products ? 

We venture the opinion that money is not only an admitted 
equivalent for all commodities, but is itself a commodity and the 
greatest of commodities in this respect — that it is the most strongly 
desired, the most widely known, and the most universally pos- 
sessed. It cannot be a measure of values, because there is no 
measure of values ; and the nearest approach to such a phenome- 
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non is the opinion of those who possess exchangeable commodi- 
ties and who wish to exchange them. And if it is not a meas- 
ure of values it must be a commodity, because it is continually 
made the subject of exchange all oyer the world. 

Some writers have asserted that money is not a commodity, 
because it is neither produced nor consumed. The objection to 
this statement is that the statement is not true. Money is both 
produced and consumed. It is first dug out of the earth, and 
afterward it undergoes a constant consumption by abrasion and 
by being used in the arts. It is estimated that the production 
of gold keeps but slightly in advance of its consumption year by 
year, while in the last twenty years the production of silver has 
been much in excess of the consumption. Therefore the relations 
of gold and silver have changed. Gold is dearer and silver is 
cheaper. This one fact shows that the precious metals, which 
by the common consent of mankind are money, are in truth com- 
modities. If they fail to be measures of value each of the other, 
much more must either or both of them fail to be measures of 
value of all other commodities. 

We have dwelt at such perhaps needless length on this ques- 
tion of the real nature of money in order to determine the prob- 
lem whether laws enacted to fix the price of the use of money 
have a basis of reason, and have any more right to exist than 
laws enacted to fix the price of wheat, cotton, and sugar. Laws 
of the latter class are not wholly unknown. The ignorant and 
cruel men who got into temporary power in France in 1793 en- 
acted various statutes of this character. There had been a bad 
season, and grain and beef were scarce. Domiciliary visits, and 
the pressing attentions of numerous patriots who were anxious to 
furnish a hundred heads of other people to the guillotine daily, 
had made Paris an undesirable place of residence. Consequently 
such butchers and bakers as were courageous enough to do busi- 
ness in Paris considered themselves entitled to charge such a 
profit on beef and bread as would reimburse costs of purchase 
and compensate the risks of so dangerous a place of abode. But 
the Dantons and the Eobespierres saw in this reasonable course 
of dealing a heinous crime against the republic. They therefore 
enacted that the butchers and bakers of the municipality should 
furnish so many pounds of beef and bread for so much, and no 
more, in francs or assignats ; and, further, that paper assignats 
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should be as good as silver francs. A good many butchers and 
bakers went to the scaffold for disobeying these laws ; many more 
closed their shops or left Paris ; and the capital was on the brink 
of starvation when of their own accord the ruling demagogues 
suffered the laws to become a dead-letter. In fact, there was no 
alternative, since no community can thrive under laws that con- 
flict with nature ; and if the penalty for the infraction of such 
laws is death, the community would soon cease to exist at all. 

"We thus arrive at the conclusion that the traffic in money 
should be free, as it is in all lawful commodities between citizens 
of the same commonwealth. In other words, no reason worth the 
name exists why a person having money which he is able to spare 
to the uses of others should not receive from them such compen- 
sation for its use as he and they may by contract agree upon. 
And all reasons urged against usury will be found to be either 
wholly sentimental or based upon misconceptions of the true 
functions of money. 

Possibly if there were an inherent quality in lent money by 
virtue of which loans would invariably return to their owners at 
certain definite times, there might be a semblance of justice in 
limiting the rent for use, although there would then be a depart- 
ure from the true principle of unfettered dealings between citi- 
zens. And in such a case there would be no occasion for usury 
statutes, since now in all the markets of the world the interest of 
loans made on absolutely the best securities is below the limit set 
by law. But the tendency of lent money, except upon such 
securities, is not to return to its owners ; on the contrary, its tend- 
ency is to remain in the hands of the borrowers, or to be dissipated 
by them and lost to the lenders. As securities become weaker, this 
tendency becomes stronger ; and where there is no security or 
pledge at all, loans are rarely repaid. The probabilities, therefore, 
on all loans, excepting those made on«-collaterals that are absolutely . 
as valuable as money itself, are an infinite series of variations ; 
and the scale of compensation, from its own nature, is correspond- 
ingly flexible. 

The rent of money in all such cases ceases to be rent pure 
and simple ; it is to a definite extent rent ; then to a much 
larger extent, insurance, since there must be losses, and the 
good debtors must pay for the bad ones ; then to a still larger 
extent, compensation for the opprobrium that an absurd senti- 
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mentalism attaches to the title of usurer, and also for the risks 
that the lender runs in some States of the United States, notice- 
ably New York, of not only forfeiting the loan, but of being 
arrested and criminally punished for usury. In the State of New 
York a few years ago it was lawful to lend money at 7 per 
cent, and criminal to lend it at 8 ; it is now in the same State 
lawful to lend it at 6 and criminal to lend it at 7. A move- 
ment is now on foot to make it lawful to lend it at 5 and crim- 
inal to lend it at 6. If there is any reason or justice in such 
legislation as this, there will be just as much in finally enacting 
that no one shall receive any rent at all for the use of money. In 
fact, such a statute as this would be best for the community, since 
it would be wholly and universally disregarded, and would lead to 
practically free dealings in money. 

That usury statutes do not prevent borrowers on dubious se- 
curities from accepting loans at all sorts of rates above those 
fixed by law may be deduced from the nature of the case itself, 
and may be illustrated by continually recurring facts. In the 
State of New York, where usury statutes are more vigorous than 
in other States of the Union, not only imposing forfeitures of 
loans, but also fine or imprisonment or both, all loans on second 
mortgages, chattel mortgages, unlisted stocks, and the thousand 
other insecurities which are constantly made the pretext for bor- 
rowing money, are negotiated at from 10 to 150 per cent, per 
annum. Pawnbrokers are permitted to charge 36 per cent. ; and 
the license which the State thus grants them for a consideration 
shows that our legislators do not regard usury as a crime per se, 
but that it is a technical villany which one may practise to any 
extent so long as one pays the State for the privilege : and yet 
the pawnbroker can much better afford to content himself with 
a small percentage than the lender on unlisted stocks or on chattel 
mortgages. In fact, hardly any percentage is a fair equivalent 
for the risks run by the latter classes. Unlisted stocks are, as a 
whole, no more available than waste paper if the lender wishes to 
recoup from any other person than the borrower ; and chattel 
mortgages are not a security at all, since the borrower retains the 
basis or subject of the loan in his own possession, and, although 
he gives, over his seal and signature, the right to the lender to 
enter his premises and take the alleged pledge in default of pay- 
ment, yet the courts hold that it is trespass to make such an 
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entry if the borrower chooses to shut his doors ; and hardly a 
month passes in which holders of chattel mortgages are not 
arrested and locked up or held to bail, in the city of New York, for 
this species of trespass. Such conditions are powerful factors in 
determining the prices which borrowers on chattel mortgages are 
required to pay for the use of money. The customary prac- 
tice is that the borrower agrees to repay for each ten 
dollars which he receives twelve dollars and a half within 
two or three months, or at the rate of 100 to 150 per cent, per 
annum. 

This is not interest : it is insurance against the dishonesty 
of the borrower (and borrowers on such insecurities are fre- 
quently dishonest) and against arrest and criminal prosecu- 
tion, since such things are of constant occurrence. People who 
do not want to return borrowed money find no difficulty in pro- 
curing warrants from police justices against their creditors who 
have agreed with them to commit usury. In fact, under the 
Penal Code the magistrate has no option. The statute is per- 
fectly clear : — "A person who directly or indirectly receives any 
interest, discount, or consideration, upon the loan or forbearance 
of money, goods, or things in action, greater than is allowed by 
statute, is guilty of a misdemeanor." All misdemeanors are 
criminal, and are punishable by fine or imprisonment, or both. 
Hence, if a citizen swears to such a misdemeanor; the magistrate 
must issue a summons or warrant against the trespasser. If the 
majority of borrowers were base enough to avail themselves of 
this absurd statute, all transactions in money except on choice 
securities "on call "would cease ; but since only a small minority 
resort to the police courts to evade payment, the statute ac- 
complishes this result : that lenders who might otherwise content 
themselves with 30 per cent, demand and receive 100 or 150. 

People who want to borrow money on securities more or less 
inferior to those regarding which there is no question, have such a 
thorny road to travel that legislatures can do them no greater 
injustice than to compel them to be parties to an unlawful act, 
while they are simply striving to accomplish a lawful purpose. 
Any human being has a right to ask any other human being for a 
loan of money : getting it is quite another thing. One ought not, 
as a rule, to get it unless he offers an equivalent. All the har- 
monious operations of nature result from the action of equiva- 
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lents ; but the possessor of money may be willing to exchange its 
use for something that is not as good as itself, provided the risks 
are fairly compensated. What these risks are can never be abso- 
lutely or definitely ascertained, even by diligent research into each 
particular case ; but surely no persons are so well fitted to inves- 
tigate and settle them as the two parties who are negotiating. 
Certainly there is more risk in lending money on a chattel mort- 
gage, or a second real-estate mortgage, or a trader's note, than 
in lending on bar silver or government bonds ; and unreasonable 
borrowers are satisfied to compensate lenders for such increased 
risks, and lenders are not foolish enough to part with money 
unless they are thus compensated ; but the legislature enacts 
that no such difference exists, and that all parties to transactions 
in money must disobey the mandates of reason in order to obey 
the mandates of the statute-book. The statute is on a par with 
one which should enact that the sun must rise at the same hour 
every day in the year. There are inconveniences in being in 
dubious credit, and there are inconveniences in having short days 
in December ; but since both are the results of natural causes, 
which have always operated and will always go on operating, 
we submit that statutes in either case are not particularly 
valuable. 

The path ought to be made smoother for really deserving bor- 
rowers whose securities happen to be not of a high order ; but usury 
statutes prevent any such amelioration, and, on the other hand, 
add to the natural difficulties. The lender says, with justice, to 
the would-be borrower : " You approach me with something 
which is not the equivalent of what you want to obtain from me ; 
farther, you invite me to become an accessory to a misdemeanor 
that is criminally punishable in my person, but not in yours ; so 
that the law virtually punishes me, and pardons you, for an 
offence of which we are equally guilty, and thus commits a great 
injustice ; and, finally, you get all the benefit of the crime, and are 
absolved from paying what you owe, if you see fit to lodge a com- 
plaint against me in a criminal court or defend a suit in a civil 
court. Under such circumstances my price for the use of my 
money is 100 per cent, per annum." The borrower answers : 
" I am not the kind of person to treat any one who lends me 
money in the manner you mention, and my intention is to repay the 
loan." " Very well," replies the lender ; " it is quite possible that 
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you are not that kind of person, and then again it is possible that 
you may be ; at any rate, the law puts it in your power to be, and 
you voluntarily place yourself in a class of lawbreakers whom a 
wise legislature has licensed to break laws with impunity. I re- 
fuse to take chances except at the rate mentioned." 

Such a borrower may be compared to an honest sailor who 
has been pressed into service on a pirate ship — he is voyaging in 
bad company, and need expect no mercy. And yet the statutes 
that place him in such a position are the very ones that have been 
enacted to improve his condition and his facilities for commerce 
with his fellow men ! 

That bodies of men chosen by their communities at home 
should hold sessions professedly in the interests of the people, 
and enact usury statutes, would be a remarkable phenomenon did 
we not know that nothing is remarkable in the annals of law- 
making, and that collective folly is as natural to legislative as- 
semblies as to breathe or walk about. Said Oxenstiern : " Go 
forth, my son, and see with how little wisdom the world is gov- 
erned." Said Napoleon : "The lawmakers of the convention of 
'93 were a set of idiots." History has already passed upon 
Napoleon's Berlin decrees and his other laws against the use of 
and traffic in English merchandise. The witchcraft laws of 
New England have died ; Quakers are no longer persecuted in 
Massachusetts and Connecticut ; Great Britain has abolished all 
usury statutes ; Connecticut has done the same, as well as many 
of her sister States ; they never have disfigured the statute-books 
of California ; but in New York, the greatest of the States, the 
most commercial, the richest, the State par excellence, where the 
fullest play should be given to the traffic in useful commodities, 
it is a crime to lend money on time at 7 per cent, per annum ! 

Usury statutes undoubtedly date from the days of Moses and 
the departure from Egypt. Exodus XXII., verses 25 and 26, 
enacts as follows : " If thou lend money to any of my people that 
is poor by thee, thou shalt not be to him as an usurer, neither 
shalt thou lay upon him usury. If thou at all take thy neigh- 
bor's raiment to pledge, thou shalt deliver it unto him by that 
the sun goeth down." This statute, however, did not forbid 
usury in its entirety ; it permitted the Jew to demand any rate 
that might suit him from the Canaanites and the Philistines. And 
it is an inferior justification of any unnatural law at the present 
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age of the world that it was once in authority among the members 
of a tribe of ignorant people, who had just escaped from a pro- 
longed season of servitude, and were the subjects of a sumptuary 
and inquisitorial legislation such as has never been equalled on this 
planet. 

Laws that regulate the rate of interest in cases where no con- 
tract is made, or on sums that have become overdue, are natural 
and reasonable ; but no legislation can be seriously defended that 
attempts to prohibit one citizen from making any contract with 
another, touching useful commodities or services, which both 
agree to ; still less where it brands one of the contracting parties 
with guilt and enables the other pai'ty to rob him with impunity, 
and even to procure his incarceration. If we are wrong in this 
way of thinking, we prefer to be wrong in company with the en- 
lightened sense of Great Britain, Connecticut, and California — 
to mention no others — rather than to be right in company with 
the antiquated sense of New York, and of the Israelites of some 
thousands of years ago, just escaped from servitude under the 
Egyptians. 

Henry Clews. 



